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STATEMENT OF THE CASE

Chander P. Dev and Neel am Dev (“the Taxpayers”) own a tract
of land inproved with a single-famly residence. The property is
| egal |y described as Lot 662, Hillsborough Addition, City of
Omaha, Dougl as County, Nebraska. (E9:2). The Taxpayers
purchased this property for $215,320 on July 19, 1999. (E9:3).
The house has 2,651 square feet of above-grade finished Iiving
area, a wal k-out basenent, and a 527 square foot garage. (E9:1).

The Dougl as County Assessor (“the Assessor”) determ ned that

the actual or fair market value of the Taxpayers’ real property



was $210,500 as of the January 1, 2003, assessnent date. (E1).
The Taxpayers tinmely filed a protest of that determ nation and
al | eged that equalized val ue of the subject property was
$194,600. (E13:1). The Douglas County Board of Equalization
(“the Board”) granted the protest in part and found that the
equal i zed val ue of the subject property was $204, 600 as of the
assessnment date. (E1).

The Taxpayers filed an appeal of the Board s decision on
August 19, 2003. The Conmi ssion served a Notice in Lieu of
Summons on the Board on Septenber 8, 2003, which the Board
answered on Septenber 17, 2003. The Comm ssion issued an O der
for Hearing and Notice of Hearing to each of the Parties on
Decenber 12, 2003. An Affidavit of Service in the Conmm ssion’s
records establishes that a copy of the Order and Notice was
served on each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on March 4, 2004.

The Taxpayers appeared personally at the hearing. The Board
appeared through Erik C. Booth, the Deputy Douglas County
Attorney. Conmm ssioners Hans, Lore, Reynolds and W ckersham
heard the appeal. Conm ssioner W ckersham served as the

presiding officer. The Comm ssion received all the exhibits, and



heard evi dence and argunent. The Board noved to dismiss the

Taxpayers’ appeal at the close of the Taxpayers’ case-in-chief.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board's
deci sion was incorrect and either unreasonable or arbitrary; and

(2) if so, whether the Board s val ue was reasonabl e.

L.
APPLI CABLE LAW

The Taxpayers are required to denonstrate by clear and
convincing evidence (1) that the Board' s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Reissue 2003)). The “unreasonabl e
or arbitrary” elenment requires clear and convincing evidence that
the Board either (1) failed to faithfully performits official
duties; or (2) failed to act upon sufficient conpetent evidence
in mking its decision. The Taxpayers, once this initial burden
has been satisfied, nust then denonstrate by clear and convinci ng
evi dence that the Board’ s val ue was unreasonable. Garvey
El evators v. Adanms County Bd., 261 Neb. 130, 136, 621 N W2d 518,

523-524 (2001).



| V.
FI NDI NGS OF FACT

The Commi ssion finds and determ nes that:

1. The | evel of assessnent for the subject property, based on
t he 2003 assessed val ue and the unadjusted 1999 sale price,
is 95%

2. The | evel of assessnent of the Taxpayers’ conparabl e
properties cannot be determ ned. The assessed val ue of the
subj ect property for tax year 2003 is identical to the tax
year 2000 assessed value. All but one of the Taxpayer’s
conpar abl es have the sane assessed value for tax year 2003
as they did for tax year 2000. The one exception had a
hi gher assessed value for tax year 2003 than tax year 2000.

3. The assessed val ue of the subject property, using the
Taxpayers’ own conparables, is the second hi ghest on a per

square foot basis. (E14).

V.
ANALYSI S

The Taxpayers offered five “conparable” properties in
support of his allegation that the assessed val ue of the subject
property was not equalized with “conparable” properties. (E2;

E4; E5 - E7). The Commission’s Order for Hearing conpels a party
utilizing conparable properties as evidence to provide conplete

and | egi bl e copies of the County's Property Record File for the



tax year at issue for those conparable properties. Al
information used to set the assessed val ue of the conparable
properties for the tax year at issue shall be included. (Order
for Hearing, 12, p. 3). The Taxpayers failed to provide the
requi red docunmentation for the properties offered as
“conparabl es.” The Board, however, provided those docunments for
the four properties located in the Hillsborough Subdivision as
part of its Rebuttal Evidence. (E15 - E18).

“Conparabl e” properties share simlar quality, architectura
attractiveness (style), age, size, anenities, functional utility,
and physical condition. Property Assessnent Valuation, 2" Ed.,
I nternational Association of Assessing Oficers, 1996, p. 98.
When using “conparabl e’ properties to establish valuation or a
| ack of equalization, the “conparable” properties nmust be truly
conparable. DeBruce Grain, Inc. v. Ooe County Bd. of
Equal i zation, 7 Neb. App. 688, 697, 584 N.W2d 837, 843 (1998).
If there are differences between the subject property and the
“conparabl e” properties, then the differences nust be accounted
for. “The adjustnent process is an analysis designed to show
what the conparable property would have sold for if these
differences were elimnated. The sale price of the conparable
property is adjusted to account for as many of its differences
fromthe subject property as possible. |In adjusting the sale

price of the conparable, |lunp sumdollar anpbunts or percentages



are customarily enployed. Adjustnents are always applied to the
sale price of the conparable property, not to the subject
property. If the sold property is inferior in sone respect to

t he subject property, the sale price is increased by a dollar
anount or percentage. |If the sold property is superior in sone
respect, the sale price is decreased. Applying the adjustnents
to the sale price of the conparable property provides a val ue

i ndication for the subject property.” Property Assessnent

Val uation, 2" Ed., |AAO, 1996, p. 76. “Financing terns, market
conditions, |ocation, and physical characteristics are itens that
nmust be consi dered when nmeking adjustnments . . . 7 Property
Assessnent Val uation, 2" Ed., 1996, p. 98. The inventory of
physi cal characteristics of the subject property and the

Taxpayers’ conparables are summari zed bel ow.

Yr Qual Cond Size Room | Bedro | Bath Gar Val ue Ex
Bl t om
Subj 1999 Good Good 2,651 10 4 3.5 | 527 | $ 204,600 9:1
Conmp 1 [ 1999 Good Good 1, 865 6 3 2.5 (440 | $ 172,500 | 15:1
Adj. |-- - - - - ? ? ? ? ? ?
Conp 2 | 1999 Good Good 2,303 8 4 3.5 (527 |$ 177,200 | 16:1
Adj. | —- - - - - ? ? - - - - - - ?
Conp 3 | 2000 Good Good 2,556 8 4 2.5 | 486 | $ 179,400 | 18:1
Adj . ?2]-- - - ? ? - - ? ? ?
Conp 4 | 1998 Good Good 2,754 ? 4 3.5 | 770 | $ 197,700 6:2
Adj . ?2]-- - - ? ? - - - - ? ?
Conp 5 | 1998 Good Good 2,583 8 4 2.5 | 747 | $ 188,200 | 17:1
Adj . ?2|-- .- ? ? .- 21 2 ?




In addition to the features |isted above, the Taxpayers’ property
is the only property with a wal k-out basenent.

The Taxpayers adduced no evi dence of the adjustnents
necessary to render the “conparables” truly conparable to the
subj ect property using physical characteristics. Location is
al so critical conponent in the valuation of real property. The
subj ect property is located in the Hillsborough Subdivision. The
Taxpayers’ fourth “conparable” (E6) is located in the Standing
Bear Poi nte Subdivision. The Taxpayers adduced no evi dence of
t he adj ustnent necessary to account for the difference in
| ocati on.

Assum ng wi t hout deciding that the Taxpayers’ conparable
properties are truly conparable to the subject property, the
unadj ust ed assessed val ue of those properties, when divided by
t he above-grade finished square feet for that property, shows the

f ol | owi ng:

Conp 1 $92. 49
Subj ect $77.18
Conp 2 $76. 94
Comp 5 | $72.86
Conp 4 | $71.79
Comp 3 |$70.19

The subj ect property does not have the highest per square

assessed val ue of the conparabl e properti es.



Finally, the |evel of assessnent of the subject property,
based on the unadjusted purchase price paid in 1999, is 95% The
Taxpayers failed to adduce any evidence of actual or fair market
val ue for their conparable properties. The |evel of assessnent
based on assessed val ue conpared to actual or fair narket val ue
cannot be determ ned.

The Taxpayers in an equalization appeal are required to
adduce cl ear and convi nci ng evi dence that the assessed val ue of
their property is grossly excessive when conpared with assessed
val ues of other conparable properties. Cabela s, Inc., v.
Cheyenne County Bd. of Equalization, 8 Neb.App. 582, 597, 597
N. W2d 623, 635 (1999). The Taxpayers, by failing to denonstrate
that their assessed value is grossly excessive, has failed to

satisfy their burden of proof.

A/
CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the Parties and over
t he subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board's action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

3. The Board is presuned to have faithfully perforned its

official duties in determning the actual or fair market

8



val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its

deci sion. These presunptions remain until the Taxpayers
present conpetent evidence to the contrary. |If the
presunption is extinguished the reasonabl eness of the
Board s val ue becones one of fact based upon all the

evi dence presented. The burden of showi ng such valuation to
be unreasonable rests on the Taxpayers. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market val ue of rea
property in the ordinary course of trade, or the nost
probabl e price expressed in terns of noney that a property
will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng
all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

Equal i zation is the process of ensuring that all taxable
property is placed on the assessnent rolls at a uniform
percentage of its actual value. The purpose of equalization
of assessnments is to bring assessnments fromdifferent parts

of the taxing district to the sane relative standard, so



that no one part is conpelled to pay a disproportionate
share of the tax. Cabela’s, Inc. v. Cheyenne County Bd. of
Equal i zati on, 8 Neb. App. 582, 597, 597 N.W2d 623, 635
(1999) .

| f the taxpayers’ property is assessed in excess of the

val ue at which others are taxed, then the taxpayers have a
right to relief. However, the burden is on the taxpayers to
show by cl ear and convi nci ng evidence that the val uation

pl aced upon their property when conpared with val uation

pl aced on other simlar property is grossly excessive.
Cabela’s, Inc. v. Cheyenne County Bd. of Equalization, 8
Neb. App. 582, 597, 597 N.W2d 623, 635 (1999).

The Board need not put on any evidence to support its

val uation of the property at issue unless the taxpayers
establish the Board's val uati on was unreasonabl e or
arbitrary. Bottorf v. Cay County Bd. of Equalization, 7
Neb. App. 162, 168, 580 N.W2d 561, 566 (1998).

The Taxpayer has failed to adduce any cl ear and convi nci ng
evi dence that the Board s decision was incorrect and either
unreasonable or arbitrary. The Board's Motion to Dism ss

nmust accordingly be grant ed.
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VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Board’s Motion to Dismss for failure to prove a prina
facie case is granted.

The Dougl as County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 is
t herefore final

The Taxpayers’ real property legally described as Lot 662,

Hi | | sbor ough Subdi vi si on, nore conmmonly known as 4803 North
135" Street, City of Omaha, Douglas County, Nebraska shal

be valued as follows for tax year 2003:

Land $ 14, 600

| mprovenents  $190, 000

Tot al $204, 600

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Dougl as County Treasurer, and the Douglas County
Assessor, pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue
2003).

Thi s decision shall only be applicable to tax year 2003.

11



7. Each Party is to bear its own costs in this matter.

I T 1S SO ORDERED

| certify that Conm ssioner Hans made and entered the above and
foregoing Findings and Orders in this appeal on the 4'" day of
March, 2004. The sane were approved and confirnmed by
Comm ssi oners Lore, Reynolds and Wckersham and are therefore
deened to be the Order of the Conm ssion pursuant to Neb. Rev.

Stat. 877-5005(5) (Reissue 2003).

Signed and sealed this 4'" day of March, 2004.

SEAL Wn R Wckersham Chair
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